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Subjcct . Law of‘nrrcst and Hon’ble Supreme Court’s G“'dc“"‘“"
Compliance w:th.
< ko
-lntroductmn Rt '

Sm:.c thc cnaclment of the Codc of Criminal Procedure (Amendment)

Act,, 2008 along: wlt _-a._slew of orders made by the [Hon'ble Supreme Court.
the law of arrest in- lndla has sought.to curtail the scope of discretion by the
police in tdklng pursons in custody.. The pith and the core of the law of arrest as
enshrined in the Code of Criminal Procedure, 1973, (hereinafter the Code) and
the law laid down. by-the Hon’ble Supreme Court is that the police officers
while. arresting thc persons shall_exercise the discretian on the touchstone of
_presumption Of' umocc.,-e of the, accused and the c:'n”'eguards provided under
section 4[ pf‘-the_Code, since an arrest is.not mandatory. The Hanble Supreme
! | that:if discretion is exercised to effect an arrest. there shall be
"mpllame. Procedure to arrest persons has been envisaged in
Sectlou 4113 of the. Code. The Code:has also prescribed in Section 60A that no
arrest shall be-made’ except in accordance with the provisions of the Code or
any other: law. for: lhc time being in force providing for arrest.

Bej,n'__nmg with Jjudgment in Joginder Kumar Vs Statc of U. P h
Hon’ble S_l_ip._:;g..ri__']_é_-_ Court has issued.a plethora of arrest guidelines which are
also required to be implemented by the arresting officers. However. Amesh
Kumar Vs. State of Bihar is a landmark ruling which imposed checks and

~balances _t)_n'-,-,::;t_llle powers of the police before an arrest could be made. .R\'hiic.
expressing"itéh""angui”sh for lackadaisical implementation of Amesh Kumar.
it has. amm—rccapnulatcd the said guidelines in its recent judgment Satender
Kumar Antll Vs, Central Bureau.of Investigation and Anr. in Ju!)' "G
Besides, 1; has a]t.o cited the. Delhi High Court ruling in case of z’\mandcen
Singh: Johar 'Vs. State of. N.C.T. Delli with approval which preac‘nbed the
proccdurc for Opcranonahsmg the-Arnesh Kumar ruling,

In view of the latest judicial-pronouncement by the Hon'ble Supre;m_

Court, it has been found necessary to consolicate and reiterate the procedure

for arrests -by.-fthc- police-officers.in lh{. State,

Hon’blé: § m'emc ‘Courtand High' (‘mn( Orders:

(I) Am‘ “Kumar v. State of Bihar & Another (2014) 8 SCC 273

-':Ai'tcr fhc _}Udé;,m‘mls in.Joginder Kumar v, the State of U (1994) and D, K.

-'Basu v. The State: of West Bengal (1997). the Hon'ble Supreme Court: held .in-

.Alnesh ‘Kumar's-¢ase:that there was need for caution in exercising the drastic
“power-of_arrest.. ‘While laying down the guidelines 1o exercise the power of .

1

LS ~R N



arrest by the police, it said that the existence of power to arrest is one thing, the

justitication for the exercise of it is quite another and therefore. the police

officers must be able to justify the reasons thereof. -
The Hon'ble Supreme Court also said that its endcavour in the judgment

is to ensure that the police ofTicers do not arrest accused unnecessarily and

Magistrate docs not authorize detention casually and mechanically. The

Hon’ble Apex Coun, thus, issucd the following directions:

i, All the State Governments fo instruct its police officers not 1o

automatically arrest when a case under Section 498-A of the IPC 1s

registered but to satisfv themselves about the necessity for arrest

under the parameters laid down above flowing from Section 41

Crp.Cs

All police officers be provided with a check list containing specified

sub-clauses under Scction 4 1(1)(b)(ii):

iii.  The police officer shall forward the check list duly filed and furnish
the reasons and matcrials which necessitated the arrest, while
“forwarding/producing the accused. before the Magistrate for further
detention;

iv. The Magistrate while authorizing detention of the accused shall
peruse the report furnished by the police officer in terms of aforesaid
and only after recording its satisfaction, the Magistrate will autherize

—
—
"

detention;

v.  The decision not to arrest an accused. be forwarded to the Magistrate

within two weeks from the date of the institution of the case wiih a
copy to the. Magistrate which may be extended by the
Superintendent of Police of the district for the reasons to be recorded
in writing;

vi.  Notice of appearance in terms of Section 41A of Cr.P.C. be served

on the accused within two weeks from the date of institution of the

case, which may be extended by the Superintendent of Police of the

District for the reasons to be rccorded in writing:
vii.  Failure to comply with the directions aforesaid shall apart from
rendering the police officers concerned liable for departmental
action, they shall also be liable 10 be punished for contempt of court
o be instituted before High Court having territorial jurisdiction.
Authorizing detention withont recording reasons as aforesaid by the
judicial Mapgistrate concerned shall be liable for departmental action

by the appropriate High Court.

The Hon'ble Supreme Court further said that we hasten to add that 1the
directions aforesuid shall not only apply to the cases under Section 498-A
of the 1.P.C. or Scction 4 of the Dowry Prohibition Act, the case in h_':ind,
bu:'ailso such cases where offence is punishable with imprisonment for a
erm which mav be less than seven vears or which mav cxtend to seven

vears; whether with or without finc.

It is evident that the guidelines issued by the Hon'ble Supreme Court in
ar's case are universally applicable to all arrests and not enly to
to be made in cases registered under Section 498A IPC. j

Arﬁcgh Kum
“arrests ! ikely
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(2)Amandeep Singh Jolhnr v, Stnte of NCT of Delhi &Anr. (W, 2. (€)

7608/2018)

As Sections 418 & 60A of the Code ind guldelines Inid down by the Hon'ble
Supreme Court in Arnesh Kumar emphasises the significance of procedural
compliance while effecting the arrests, the Hon®ble Hligh Court framed fair and
balanced rules with regard to issunnce and service of notices under Section
41A and Scetion 160 of the Code.

The proccdure thus preseribed by the Delhi High, “Procedure for
issunnce of notices/order by police officers under Scction 41A”, is enclosed
as Annexure A.

Model Scetion 41A Cr. P, C, Notice is given at Annexure B,

(3) Satender Kumar Antil v. Central Bureau of Investigation &Anr.
{Miscellancous Application No. 1849 of 2021 in Special l.eave Petition
{Crl.) No. 5191 of 2021) (2021) 10 SCC 773.

While stressing the need for procedural compliance, the Hon ble
Supremic Court has once again turncd its focus to the dircctions given in its
carlier judgment viz. Arnesh Kumar v. State of Bihar, Besides. the Hon'ble
Supreme Court has now cited the procedure prescribed in Amandecp Singh
Johar case with approval in its judgment. It has also directed the States to issue
a Standing Order in this regard lor compliance by the field officers: '

The pith and substance of the dircctions issued by the Hon’ble

Apex Court is thus extracted below:
I. As Section 41 of the Code mandates the police officer 10

record his reasons in writing while making the arrest, he is
duty-bound to record, the reasons for arrest in writing.
Similarly, the police officer shall record reasons when he/she
chooses not to arrest. There is no requirement of the aforesaid
procedure when the offense alleged is more than seven years,
among other rcasons.
2. The consequence of non-compliance with Scction 41 shall
cenainly inure to the benefit of the person suspected of the
offense. Resultantly, while considering the application for
enlargement on bail, courts will have to satisfy themselves on
the duc compliance of this provision. Any non-compliance
would entitle the accused to n grant of bail,
Striet compliance with Scctions 41, 41A and 41B is made

mandatory. ‘ _
This Court has clearly interpreted Section 41(1)(b)(i) and (ii)

inter alia holding that notwithstanding the existence of a
reason to believe qua a police officer, the satisfaction for the
need to arrest shall also be present, Thus, sub-clause (l.?(b)(i)
of Scction 41 has 1o be read along with sub-clause (ii) and

therefore both the clements of ‘reason 10 I::clle.ve a_nd
31 are mandated und accordingly arc

‘sutisfaction qua an arves .
{o be recorded by the police ofticer.
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5. We also expect the courts to come down heavily on the

officers clfecting arrest without due compliance ol Seetion
41 and Section 41A. We express our hope that the
Investigating Agencies would keep in mind the law Inid
| down in Arnesh Kumar (Supra), the discrction o be
exereised on the touchstone of presumption of innocencee, and
the safeguards provided under Section 41, since an arrest is
hot mandatory. 1T discretion is excreised to effect such an
arrest. there <hall be procedural compliance.
Any dereliction on the part of police officers has to be
brought to the notice of the higher authoritics by the court
followed by appropriate action.

0.

() Siddharth v. the State of Uttar Pradesh (2021)(2022) 1 SCC 676:

In-Siddharth, the Hon'ble Supreme Court has deprecated the practice of
Court’s insistence for the presence of the aceused at the time of filing the
charge sheet by the police. It has held that Section 170 of the Code does not
impose an obligation on the officer-in-charge to arrest each and every accused
at the time of filing of the charge sheet.

Areas of Responsibility:

u) Police Station In Charge and the Investipation Officer:
Police station in charge and the investigating officer appointed by him, if he
does ‘not investigate (he case himsell, are primarily responsible for
investigating the crimes by complying with the substamtive and procedural
requirements enshrined in various laws pertnining to the crime investigation.
Needless to add that the decision to arrest an accused person during an
investigation is a decision which requires to be exercised with due application
of mind keeping in view the material and evidence gathered by the
investigating officer. Once the investigation officer arrives at a decision to
arrest an accused person, he has then to effeet the arrest by complying with the
procedure for arrcsting persons as enshrined in the Code read with various
guidelines issued by the constitutional courts, which have now been
consolidated in this Standing Order. In case the police station in charge himself
is not investigating the case, then it will be incumbent upon him to supervise
the arrests being eflected by his subordinate ofticers. As such, the in charge
and investigation officers have the following dutics in this regard,
I, Assessing the requirement for amest and  recording
satisfaction [or arrest il'is decided to arrest the person,
2. Implications of Scction 41 (1)(b) of Code.
3. Assessing the adequacy of evidentiary material for eflecting
arrest, ;
4. To ensure that reasons are recorded for not making an arresl
as well as for making an arresl.
5. To ensure that if decision is taken (o not 1o arrest, then the
" intimation is sent to the magistrate within the prescribed
timeframe or the deadline is got extended from the CP/SP.
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: e — : ¢ accuscd
6. it is decided to issuc a notice for appearance to th

person. the notice should be served within lhcé: rr)ierC;Cf ibed

timeframe or the period jg got 3_}:!0hdcd from the . S‘ o~
7. Ensuring proccdural caﬁ‘fﬁﬂ‘ﬁﬁtb in="ccmdancc ',w.th dccl:wr

418 of the Code read with-Section G0A of'll.lc C'Od‘*- ?“" l :d N

provisions of Chapter V of the Code and guidelines 1550 'alli

the Hon'ble Supreme Court l'rom:timc 1o time, cspeciall

Arncsh Kumar guidelines. -’ . .
b) Commissioners of Yolice, Superintendents be’nllcc 1]:1(! SDro: e
In Arncsh Kumar guideliries, the Hon'ble Supreme Court has preciscly
delineated the role of the State Government, Police (')f ﬁf:crs an.d ‘lhc
Magistrates for arresting the persons. The Arnesh Kumar BU idelines serialised
as i, v, vi and vii above cnvisage role for the investigating officers and the
superior police officers. o

Apart from ensuring the provision of a checklist, the Commissioners of

Police and Superintendents of Police have also been empowered to extend the
deadline for communicating the decision not to arresl the accused by the
investigating officer to the Magistrate or for extending the timeline for issuing
appearance notice to the accused whom the investigating officer has decided
not to arrest. These guidelines provide for an active role for the superior
officers for ensuring that the arrests arc justified and that the procedure laid
down is followed. ‘
As such, the compliance with these guidelines needs to be closely supervised
by the CPs/SPs,. DCPs, SDPOs and ACPs. It may bc appreciated that the
investigating officers are liable to disciplinary action or to contempt of the
court for non-compliance of the guidelines and supervisory ofticers can also be

held lial?le.
%t

1‘:[1(:15: AS abo\rc' . II (Rajlliﬁh Sc”l)
. Director General of Police.
Maharashtra State. Mumbai.

To,
All Commrs. Of Police (Including Rly.)
All Supdts. Of Police (Including Rly.)
Copy to, '
Addl. Director General of Polfce. C.LD., Maharashtra State, Pune
Addl. Dircctor General of Police, Railway, Maharashtra State, Mumbai.
All Range Spl. Inspector General of Police / Dy. Inspector General of Police
Director General, Anti Coiruption Bureau, Maharashtra S .
e 3 ks 1 State, M !
The Commissioner,State Intelligence Deparimen, Mnhﬂfﬂshﬁh | Sltl-l:rcbi;i(“ gs)
Addl. Director General of Police, Training / Traffi¢ / E.O.NV. / A T.S. / PuglRa,lf'
Force One/ S.R.P.F M'ih"zrq. L pr A e
. > d ., aharasht %
Director, Maharashtra Policc Academy, Nashik / Police \\’ir:l::;is] Spt::::: Mumbai.
Spl. Inspeetor General of Police, Cyber / P.A.W. /S.P.U.. Maharashtra State Mumbai
- Spl. Inspector General of Police, Motor Transport Dept,, Pune /A.N.O., Naaou o
Spl. Inspector General of Police, S.R.P.F., Pune / Nagpur e
Dircctor, Maharashtra Intelligence Academy, Pune / Dy. Di .
[ i ¥ 1[ . a . 1
ATl Carbrndti s SIRP. B, Group No: 1ISTES All belciotls s HasHk

: al , Police Traini ,
Principal, U.O,T.C., Nagpur: pals, Palice Training School
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procedurc for Issuance of notices/order by police oflicers under Scetion 41 A

i

—
—

iv.

b 4

vi.

vil.

Police officers should be mandatorily required to issue notices under
scection 41A CrPC (in the prescribed format) formally to be served in
the manner and in accordance wnh the terms of the prmfmnnq
contained in Chapter VI of the Code.

;" The concerned suspect / accused person will necessarily need to

comply with the terms of thé notice under section 41 A and attend at
the requisite time and plabc.

Should thé accused be unable to attend at the time for any valid aul
ustllmhlc rcason. the accused should in writing immediately. intimate

lhc investigating officer and seek an alternative time within a

reasonable -period. which should ideally not exceed  period of four
working days, from the date on which he /she were required (o attend
unless he is unable to show justifiable cause for such non-attendance.

Unless it is detrimental to the investigation, the police officer may
permit such rescheduling, however only for justifiable causes 1o be

“recorded in the case diary. Should the investigating officer belicve that

such extension is being sought to cause delay to the investigation or
the suspect / accused person is being cvasive-by seckmu time. (subjee
lo intimation- to the SHO / .SP:of the concerncd . ‘Police Station/

Iqutrlct) denymdawnly require the said person 10

attend.
A suspeet / accused on formally receiving a notice undcr section 41A

CrPC and appearing before the concerncd officer for inv estigation /
interrogation at the police station, may request the concerned 10) tor an
acknowledgement, ; 3 _

In the event, the suspect /accused is dirceted to appear at a.place othar
than the police station (as envisaged under Section 41A(1)°CrPQC). the
suspect will be at liberty to get the acknowledgement receipt attested
by an independent witness il'available at the spot in addition 10 getting
(he same attested by the concerned investigating officer himsell

duly indexed booklet containing serially numbered notices in duplicate
/ carbon copy format should be issued.by-the SHO of the . Police
Station to the Investigating Officer, The Notice should. necessarily

contain the following details:
- u) - Serial Number
~b)-Case Number
¢) Dateand time ol appedrance
d) Conscquences in the event of [ailure to (.Omply

c ) Acknuwlcd;,m{,nl shp
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viil.  Investigating Officer shull follow the following procedure:

0) The original is served on the Accused / Suspect:

b) A carbon copy (oniWhite paper) is retained by the 16 in his 7
her ense diary, which can be shown to tlu. coneerneed
Muagistrate ns and wlwn required; ———

¢) Used booklets are 10 be deposited by the 10) wn!h the SHO
ofthe Police Station swho shall retain the same (il the
completion ol the investigation and submission of the final
report under section 173 (2) of the Cr.P.C,

d) The Police department shall frame appropriate rules for the
preservation and destruction of such booklets

¢)  Procedure booklets in format identical to the above
preseription in guideline (vii) & (viit) with modifications
having regard to the statutory provisions in the forms for the
notices and acknowledgment shall be maintained.

f) Failure on the part of the 10 to comply with the mandate of 1he
provisions of the Cr.PC and the above procedure shall render him
liable 1o appropriate disciplinary proceedings under the appiic;:?f?“
rules and regulations as well as contempt of Court in terms of 1 “
directions of the hon'ble Supreme Court in the case of Amc::;'*z
Kumar Vs. State of Bihar (2014) 8§ SCC 273.

g) Publicity should be undertaken and pamphlets educating :he
public at large, should be issued by the DCP of all Districts,

h) The abo~e information should be displayed at prominent places i
Police stations, the subordinate courts and the High Coun und
made available (0 with the State and District Legal Services
Authorities. to inform the public of their rights and recourses
available to them, ,

i) Training programs be specially formulated for Police Officers

and Judicial Officers to sensitize them towards effective
compliance of Scetion 41A. 91, 160 and 175 of the CrPC.




